C . D . H O W E The Study In Brief
In November 2016 Natural Resources Minister Jim Carr struck an expert panel to conduct a public review of the NEB in an effort to "position the NEB as a modern, efficient, and effective energy regulator" to regain the board's public credibility and trust that has eroded over the past decade. This Commentary looks at whether the NEB is "broken" by evaluating its performance against six recognized attributes of an effective and efficient regulator, including: independence, conflict-of-interest protection, transparent and inclusive processes, performance management and adaptability, capacity, and enabling factors. As a result, the Commentary makes 23 recommendations intended to assist the NEB, as well as the federal government, in improving the effectiveness and efficiency of federal energy regulation in Canada.
Among the key recommendations:
The federal government should restore the independence of the NEB's decisionmaking authority for pipeline applications, eliminating political overrides of NEB decisions except via courts. To keep the review process timely, review participants should be limited to those directly affected or have relevant expertise related to the project under review. However, the federal government should rescind the onesize-fits-all time-limit requirements on NEB reviews and instead require each panel to determine the timeline for each review. NEB hearings are also not the appropriate venue for ongoing engagement with local and Aboriginal communities. The government should implement such a mechanism outside of the formal hearing process.
To reduce the perception of a conflict of interest, the NEB should review its staff Code of Conduct to ensure it covers all situations potentially creating a conflict of interest. Ottawa should also make sure that the NEB has the capacity to attract the best candidates for its needs and that it transparently evaluates its overarching regulatory goals. Lastly, the government should more clearly articulate how it defines the broader public interest that the NEB strives to achieve in its regulatory process.
It is in the shared interest of all Canadians to have trust in institutions whose decisions will shape the next steps in Canada's energy future. The work of a regulator such as the NEB is difficult, complex and often thankless. Effective and efficient regulatory institutions are a necessary part of a functioning democracy. While regulators are not elected officials, they do the work delegated to them by elected politicians. Ideally, a policy framework should guide their decisions.
For the NEB to function as an effective and efficient regulator, its recommendations and decisions need to be guided by a transparent policy framework for energy development that is reconciled with the many other aspects of the public interest. The path to this framework will not be easy and not everyone will agree on the outcomes. However, the work is necessary to re-establish the NEB as a credible, effective and efficient energy regulator.
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In his letter to Natural Resources Minister Jim Carr, the Prime Minister signalled the intent to "…modernize the National Energy Board to ensure that its composition reflects regional views and has sufficient expertise in fields such as environmental science, community development and indigenous traditional knowledge (Office of the Prime Minister 2015)."
A year later, on Nov. 8, 2016, Carr announced a five-member expert panel to undertake a public review of the National Energy Board (NEB), an effort aimed to "position the NEB as a modern, efficient, and effective energy regulator" to regain the board's public credibility and trust that has eroded over the past decade (Government of Canada 2016c). Meanwhile, the NEB itself has undertaken increased efforts to improve its processes so as to "regain public trust (NEB 2016a) ."
This Commentary examines whether the NEB is "broken" by evaluating its performance against six widely recognized attributes of an effective and efficient regulator: independence, conflict-of-interest protection, transparent and inclusive processes, performance management and adaptability, capacity, and enabling factors. As a result, the Commentary makes 23 recommendations intended to assist the NEB, as well as the federal government, in improving the effectiveness and efficiency of federal energy regulation in Canada. Recommendation highlights are:
• Independence: the federal government should restore the functional independence of the NEB by rescinding 2012 changes to the National Energy Board Act related to its decisionmaking role and to legislated timelines.
• Conflict of interest: the NEB should review its staff Code of Conduct to ensure all situations potentially creating a conflict of interest are addressed. The federal government should review, and possibly update, its hiring processes for board members to ensure the same.
• Transparent and inclusive processes: The NEB should implement a mechanism for ongoing engagement with local and Aboriginal communities, outside of the formal hearing process.
• Performance management and adaptability: The NEB should ensure the programs within its Departmental Results Framework are independently and regularly evaluated.
• Capacity: The NEB and the federal government should ensure there are no barriers preventing the NEB from attracting experienced candidates to permanent staff roles or for short-term contracts.
Following the Liberal party's election in November 2015, Prime Minister Justin Trudeau delivered letters to each of his cabinet ministers, defining their mandates and priorities.
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• Enabling factors: the federal government, in partnership with the provinces and territories, should establish an integrated energy strategy reflecting the public interest of Canada, within which the NEB's work would be framed.
Is the NEB Brok en?
Resource development and energy infrastructure projects in Canada have faced increasingly intense public scrutiny and opposition for more than a decade (Zilnik and Switzer 2015) . By extension, the NEB's processes and decisions have also faced increased criticism and legal challenges. 1 (See Box 1 for an introduction on the roles of the NEB).
It is difficult to pinpoint when and how all the NEB pushback began. Zilnik and Switzer (2015) describe how environmental groups began intervening in the public reviews of oil-sands projects in the early 2000s, at a time when Canada's commitment to reduce greenhouse gas (GHG) emissions was juxtaposed with then Prime Minister Stephen Harper's ambition for Canada to be an "emerging energy superpower (Taber 2006) ." Harper's ambition persisted through policies reflected in his nearly a decade in office, from 2006 to 2015. Zilnik and Switzer further describe how, during this period, environmentalists shifted their opposition from the review of oil-sands projects to the enabling infrastructure required to support oil-sands development -pipelines. This shift in strategy included interventions in the US review of the Keystone XL Pipeline Project, as well as in Canadian reviews of Enbridge's Northern Gateway Project, Enbridge Line 9 Project, Enbridge Line 3 Replacement Project and, most recently, the Kinder Morgan Canada Inc. Trans Mountain Expansion Project.
The previous federal government's seeming reluctance to consider differing viewpoints on energy development eroded its relationship with members of the public who challenged proposed resource and pipeline developments in light of Canada's waning climate-change commitments (Colton et al. 2016) . Furthermore, Bill C-38, introduced in 2012, made substantial changes to the federal environmental assessment process, the National Energy Board Act, the federal Fisheries Act and the Navigable Waters Protection Act. These changes produced a public perception that certain environmental protections and environmental review processes had been diminished to make way for expedited approvals of energy infrastructure (Colton et al. 2016) .
At the same time, a few notable energy infrastructure failures underscored the public's diminishing trust in governments' ability to protect public health and safety.
2 These incidents included the massive BP Deepwater Horizon blowout in the Gulf of Mexico (April 2010), the Enbridge Kalamazoo River oil spill in Michigan ( July 2010), the natural gas pipeline explosion in San Bruno, Calif. (September 2010) and the tragic LacMégantic derailment in Quebec, killing 47 people (2013) . Although none of these disasters were related to energy infrastructure regulated by the NEB, certain segments of the public grew skeptical about the safety of hydrocarbon transportation and energy regulators' abilities to properly regulate the oil and gas industry.
The focus sharpened in the 2014-2016 period when the Harper government and the NEB itself took actions that were perceived to further undermine the energy regulator's credibility and processes. These actions included:
• In April 2014, the NEB Panel for the review of the proposed Trans Mountain Expansion Project from Alberta to BC decided against including oral cross-examination to test the evidentiary record. While it is not mandatory to include oral cross-examination and not all past proceedings have included it, the Trans Mountain Expansion Project review is thought to be the first NEB review of a major, controversial project that did not include oral cross-examination. Some interveners were outraged and felt that the evidence could not, therefore, be properly tested (NEB 2014).
• In July 2015, the government appointed energy consultant Steven Kelly to the NEB board. At the time (and during cabinet's review of his application), Kelly was an expert witness for Trans Mountain proponent Kinder Morgan Canada Inc., having prepared evidence on the expansion project's economic feasibility before the NEB. As a result of Kelly's appointment and his apparent conflict of interest, his evidence was struck from the NEB's record, and the review was delayed until Kinder Morgan could replace the evidence and it could be tested by the interveners (NEB 2015b).
Box 1: Introduction to the NEB
The NEB's mandate is to promote safety and security, environmental protection, and efficient energy infrastructure and markets in the Canadian public interest through regulating the:
• Construction and operation of oil, natural gas and commodity pipelines and power lines that are interprovincial or international, including the setting of pipeline tolls and tariffs;
• Import and export of natural gas;
• Export of oil and electrical power; and
• Exploration and development of oil and natural gas in frontier areas, including offshore, not covered by provincial-federal accords (Newfoundland and Labrador and Nova Scotia currently have accords) or devolution agreements with territories.
The NEB is a federal quasi-judicial tribunal that acts at arm's length from the Minister of Natural Resources Canada and reports to Parliament through the minister. The minister is responsible for recommending to the federal cabinet whether the NEB should issue approval certificates for major pipelines and power lines, licences for the export and import of gas and the export of oil, and any variances to these certificates and licences. The minister also recommends to cabinet potential NEB board members and may ask the NEB for advice on energy matters. Furthermore, the minister also has obligations to appoint an arbitration committee or negotiator to settle compensation disputes between landowners and pipeline companies over access to land or for damages. The NEB has nine permanent members and about 500 full-time staff in Calgary (head office), Vancouver, Montreal and Yellowknife. The NEB's mandate is enabled by several pieces of legislation including the National Energy Board Act, the Canadian Oil and Gas Operations Act, the Oil and Gas Operations Act, the Canada Petroleum Resources Act and the Petroleum Resources Act.
• the federal government's efforts to improve the regulatory framework for energy development (National Energy Board 1988; NEB 2016a; NEB 2016d; NEB 2016e; NEB 2016f ) . However, the question remains, do these improvements mean the NEB is a "modern" and, by corollary, an effective and efficient, regulator?
3 Indeed, what does it mean to be an effective and efficient energy regulator?
Wh at M a k es a n Energy R egul ator Effecti v e a nd Efficient?
There are many ways to characterize and categorize the attributes of an effective and efficient regulator. 4 The following six sub-sections discuss certain attributes of regulatory effectiveness and efficiency, how they are relevant to the criticisms the NEB faces today and how it has measured up against these attributes. As a result, the ensuing recommendations are directed to the NEB and/or the federal government.
5 The author designed these recommendations to be considered as a whole and not individually, as they are interdependent. Online Appendix 2 is a summary of the recommendations.
Independence
The independence of a regulator is a key hallmark of regulatory effectiveness (Harrison, R. 2013; OECD 2014; . In theory, regulatory independence creates greater public confidence -decisions are made in an objective manner, without conflict of interest and free of undue influence (Harrison, K. 2015; OECD 2014) .
Independence relates to how the regulator functions with respect to its relationship with the political arm of government, as well as how it functions with respect to the influence of the industry it regulates. For the NEB, the extent of its independence from government is defined by Parliament in its enabling legislation (Government of Canada 2015).
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The NEB has three main functions.
1 Adjudicative: As a quasi-judicial tribunal, the NEB makes recommendations to cabinet and decisions on energy matters within its jurisdiction (See Box 1). Its adjudicative processes follow the rules of natural justice and are independent of political influence. 7 As well, the NEB functions independently of the government in deciding how to carry out its hearing processes.
2 Regulatory: As a regulator, the NEB has oversight of the infrastructure under its jurisdiction throughout the asset's lifecycle (i.e., from construction to abandonment). The NEB can make and enforce conditions of approval and regulations governing the tolls and tariffs on energy infrastructure, as well as conditions related to environmental protection and the safety and rights of those affected by energy infrastructure.
6 Although the term "independent" does not appear in the NEB's enabling legislation, the Government of Canada recognizes that administrative tribunals such as the NEB make decisions at an "arm's length" from government using quasi-judicial processes (see Appendix H of Government of Canada, Open and Accountable Government). 7 Natural justice is defined by the NEB in the Frequently Asked Questions section of its website: https://www.neb-one.
gc.ca/prtcptn/hrng/prtcptngdncfq-eng.html#q4. "Generally, there are two components to the principles of natural justice and fairness. First, a party must have an adequate opportunity to be heard before a decision is made affecting that party's interest. The second component is that the decision must be made by an independent and impartial decision-maker. Among other things, the principles of natural justice require that a person be given an adequate opportunity to be heard before a decision is made affecting their interests. There still needs to be a sufficiently direct impact to trigger a natural justice right to participate. The content of the principles of natural justice and fairness will vary from case to case. Essentially, what is 'fair' requires a balance between what is necessary for the effective and efficient performance of public duties, as mandated under an empowering statute, and what is necessary for the protection of the interests of the parties affected." 8 A list of organizations consulted by the NEB for its "Canada's Energy Outlook 2013" is provided at http://www.neb-one.
gc.ca/nrg/ntgrtd/ftr/2013/ppndcs/rprtmthdlg-eng.html.
3 Advisory: As an energy adviser, the NEB collects and publishes energy statistics and market information as well as information on the safety and security of pipelines and international power lines. The NEB can provide advice on matters within its jurisdiction to the minister, at the minister's request.
The NEB's regulatory and advisory functions do not typically follow quasi-judicial processes and are not always carried out independently of communication with the federal government, industry or other stakeholders. With respect to its regulatory function, the NEB is required to consult with the minister, industry and all other parties whose rights may be affected by a new regulation. As well, the NEB needs to communicate directly with industry when it is carrying out its compliance activities, including inspections, audits and any follow-ups to corrective action plans. With respect to its advisory function, there are certain aspects it does not undertake unless asked by the minister. The transparency of the NEB's advisory function is discussed later in this Commentary under Transparent and Inclusive Processes.
The NEB also undertakes consultation with energy experts and interested stakeholders when preparing its energy-market-outlook information.
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Unless otherwise specified through a ministerial request, the NEB sets its annual agenda for energymarket-forecast publications, which typically follow a regular cycle.
While the federal government recognizes that the NEB undertakes its adjudicative function at arm's length, the NEB's ability to control its adjudicative processes shifted with the introduction of Bill C-38 (see Box 2 for details). The ensuing legislation changed the NEB's role as a decisionmaker for certain types of applications, provided cabinet mechanisms to override any NEB recommendation and changed how the NEB undertakes its hearings.
Specific changes included:
• For applications of pipelines greater than 40 kilometres in length, the NEB's role changed from making a final decision to making a recommendation to cabinet. 9 Regardless of the recommendation, the NEB must now provide proposed terms and conditions for an approval (Minister of Justice 2016; see s.52 (1)(b)).
• Cabinet can now choose to accept the NEB's recommendation and proposed conditions, override the NEB's recommendation or send the recommendation back to reconsider its proposed terms and conditions.
• Prior to Bill C-38, the NEB would forward a decision to cabinet for consideration only if the application was approved. Cabinet could choose to confirm or reject the approval. However, if the NEB decided to not approve an application, the decision was final and not forwarded to cabinet. There was no mechanism to override an NEB decision to reject an application other than through the courts (Harrison R. 2013; Savage 2016 The concerns over Bill C-38 relate to diluting NEB independence (i.e., from a decisionmaker to a recommendation maker), putting the responsibility for final decisions with cabinet, which could be influenced by political interests, and introducing mechanisms for cabinet to override an NEB recommendation and influence proposed terms and conditions that were arrived at through a quasi-judicial, evidence-based process bound by the rules of natural justice.
Critics of the previous federal government and some of the interviewees for this Commentary said these changes undermined the NEB's effectiveness as a credible regulator (Savage 2016; Quarmby, Lynne pers. comm.; Ruitenbeek pers. comm.). As one observer put it, the changes were a "blunt political interference (Harrison, R. 2013) ."
Lastly, these changes are inconsistent with the Organisation of Economic Development's (OECD) principles for the good governance of regulators (2016) . Regulators surveyed by the OECD confirmed the executive branch of government is unable to overturn the decision of an independent regulator except through a judicial process (OECD 2016).
Recommendation 1
The federal government should restore the functional and perceived independence of the NEB's decisionmaking authority for pipeline applications involving more than 40-kilometres of pipeline by:
• Requiring it to make a decision whether to approve such an application and then forwarding that decision to cabinet for consideration, and
• Removing any mechanism for cabinet to override such an NEB approval except through the Federal Court of Appeal.
• This recommendation should not be • An NEB decision to reject a proposal would be final -it would not be sent to cabinet for consideration or approval. There was no mechanism to override an NEB rejection.
• The NEB issues a recommendation to the minister/cabinet, even if it recommends rejection.
• Cabinet can choose to accept the recommendation, reject/override it or send it back to the NEB for reconsideration.
Legislated timelines
• There were no legislated timelines for an NEB review. (In the eight-year period prior to 2012, all NEB reviews were completed within 15 months, with the exception of the Mackenzie Gas Project.)
• For certain applications, the NEB must make a recommendation to cabinet within 15 months of determining an application is complete.
• Cabinet then has three months to make its decision.
• These timelines can be extended by the NEB Chair, the minister or cabinet.
• The NEB Chair and the minister have mechanisms to alter NEB review procedures.
Participation
• The NEB typically allowed all interested parties to participate in a hearing.
• The NEB Act required the NEB to consider the objections of "any interested person."
• The NEB must hear from any person who, in the NEB's opinion, is directly affected.
• The NEB may choose to hear from any person who, in the NEB's opinion, has relevant information or expertise.
• The NEB typically collects information from potential participants through an application process before the NEB rules on participation.
* For more information on Bill C-38, see the briefing material provided to the Expert Panel on NEB Modernization: http://www.neb-modernization.ca/briefing-material.
implemented in isolation of Recommendation 21, which urges the creation of an integrated Canadian energy policy. Without the appropriate policy framework in which to make decisions, the NEB would not be well positioned to act in the public interest.
Timeliness
Timeliness is key to regulatory effectiveness and to the efficient use of resources in a review process (i.e., both internal regulator resources and those of the public who participate. Additional Bill C-38 measures affecting how the NEB undertakes its adjudicative process and, therefore, the efficient execution of its procedures and its ability to be master of its own process included:
• Mandatory timelines for the review of certain applications under the NEB Act (e.g., 15 months from the time an application is deemed complete to when a panel or the board must issue a recommendation or make a decision). As well, the changes provided extraordinary powers to the minister and the NEB chair to issue directives to alter review timelines.
• Allowing the NEB to determine who can participate in an NEB Act review. The NEB can now consider representations from those directly affected by an application or anyone the NEB deems has relevant information or expertise related to the application. Prior to this change, any interested person could participate in an NEB review.
The changes allowing the minister and chairperson to issue directives affecting a panel's procedure potentially intrude on a panel's procedural independence. However, these mechanisms have not been exercised to date (Harrison, R 2013; Savage 2016) . In fact, when the panel reviewing the Trans Mountain Expansion Project requested two extensions, lengthening the 15-month review, both requests were granted. The change legislating a mandatory timeline for certain NEB reviews has led to the perception among some observers that the integrity of the NEB's review process has been eroded (Savage 2016) . Mandatory time limits were introduced in Bill C-38 partly in response to the more than five years spent reviewing the controversial Mackenzie Gas Project, which had no mandatory timelines. (The Joint Review Panel for the review of the proposal to take natural gas from the Northwest Territories to southern markets was struck in August 2004 and delivered its report in December 2009.)
The question remains whether a mandatory and prescriptive timeline is the best tool to support regulatory effectiveness and, therefore, the efficiency of regulatory processes. Specifically, is a 15-month time frame appropriate for all types of applications under the NEB Act, given that they vary in location, complexity and degree of public concern?
As well, the question remains whether the mandatory timelines are sufficient to allow the Crown to adequately fulfill its duty to consult Aboriginal people (see Recommendation 23). The Crown typically continues to carry out consultation on the NEB's recommendation, even after its report is released. However, three months post-NEB-recommendation, as set out in the NEB Act, may not be sufficient in all cases for the Crown to adequately consult with all potentially affected Aboriginal communities and peoples before making a decision.
Lastly, given the prescribed time limits, a panel may feel compelled to select procedural steps that fit the timeline rather than being most appropriate for the review. On the other hand, a review process with a mandatory timeline, including off-ramps where necessary, provides a degree of procedural certainty for all parties involved in the process.
Recommendation 2
The federal government should rescind the onesize-fits-all time-limit requirements on NEB reviews and on the cabinet process. As well, it should remove the extraordinary powers of the NEB chair and the minister to alter a panel's timeline or make-up. To support an efficient regulatory process, the federal government should instead require each panel to determine the timeline for each review, depending on factors such as the nature and complexity of the project, the procedural steps selected and the number of interveners involved.
However, the federal government should retain provisions in the NEB Act and other enabling legislation allowing the board to determine who is eligible to participate based on the criteria of being directly affected and/or having relevant expertise related to the project under review.
These provisions align well with the goal of regulatory effectiveness and efficiency, allowing the NEB to focus its reviews on the rights and interests of those directly affected by a project as well as providing opportunity to incorporate the relevant expertise of interveners, as opposed to providing a forum for the discussion of issues outside of the NEB's jurisdiction.
Recommendation 3
The NEB should ensure that any timelines set for the review of an application, irrespective of whether they are legislated, are consistent with its Departmental Results Framework, which sets out the NEB's regulatory outcomes and support the efficient delivery of the regulatory process for all participants.
Conflict of Interest
Avoiding situations where a conflict of interest could arise is key to effective regulatory governance and is critical in building public credibility in the decisionmaking process (OECD 2014) . Similarly, transparently and proactively addressing conflicts of interest when they arise is also critical to the credibility of a regulator and the regulatory framework (OECD 2014) .
The NEB and the federal government have several mechanisms in place to prevent conflicts of interest and to counter against an apprehension of bias, including a Code of Conduct for NEB board members and one for staff, along with an overarching conduct policy for the entire government supported by Conflict of Interest Act provisions.
Although the NEB and the federal government have implemented many mechanisms to counter conflicts of interest and are clear on the process by which a potential conflict is investigated, they have not clarified how their processes have changed in light of events described above, specifically avoiding conflicts in the appointment of new board members and in meetings with external stakeholders.
Lastly, the NEB's Code of Conduct for its employees lacks a "cooling off " period or other requirements for new staff previously employed by a regulated company or by a consulting firm representing a regulated company. The Code of Conduct does, however, include provisions for former NEB staff accepting employment with a regulated company. While it is critical for NEB staff to have a solid understanding of the regulated industry, which may be obtained through education or by working for industry, it is equally important for the NEB to have mechanisms in place to avoid a real or perceived conflict of interest.
Recommendation 4
If it has not already done so, the NEB should ensure members of the public who are involved in a regulatory review and who are party to private meetings with board members, NEB executive, or NEB staff divulge any direct contractual or indirect sub-contractual arrangements they have with NEBregulated companies prior to the meeting.
Recommendation 5
If it has not already done so, the federal government should review and update its hiring process for temporary and permanent board members to ensure that nominees are not concurrently advising or providing evidence to an NEB-regulated company in a proceeding. If a new temporary or permanent board member has had past business relationships with NEB-regulated companies, this should be proactively and publicly disclosed in accordance with the Conflict of Interest Act.
Recommendation 6
To avoid a perception of bias, the NEB should update its Code of Conduct to include a requirement prohibiting new staff previously employed by a regulated company or by a consulting firm representing a regulated company from reviewing applications from that company for a period of time, such as one year. Furthermore, if new staff previously worked for a regulated industry on a specific project that is part of, or related to, a proceeding before the NEB, the new staff should be prohibited from advising the panel on the proceeding.
Recommendation 7
The NEB and the federal government should transparently clarify the consequences to any board member, NEB executive or staff if a conflict of interest has been found to occur; i.e., beyond those penalties set out in s.
of the Conflict of Interest Act. (See the Alberta Energy Regulator's Conflict of Interest Policy and Procedures for options).
Related to conflict of interest, the concept of "regulatory capture" could result in an actual or perceived bias in decisionmaking. Regulatory capture is defined as the regulated industry 11 See http://www.theglobeandmail.com/report-on-business/industry-news/energy-and-resources/national-energy-boardsuspends-future-hearings-into-energy-east-pipeline/article31610177. 12 A simple Google search of "NEB is a rubber stamp" revealed many links to articles, blogs and comments holding the opinion that the NEB's process is a "rubber stamp." Many of these opinion holders were also opposed to the expansion of the oil sands in Alberta and the federal government under Prime Minister Stephen Harper.
manipulating the regulator or controlling regulatory outcomes (Dal Bó 2006).
There is a perception that the NEB is captured by the industry it regulates. For example this can be based on:
• The perception that board members' professional experiences are more representative of industry interests than of the broader public interest;
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• The perception that the NEB's process is a "rubber stamp," approving any application submitted by industry; 12 or
• Concerns related to project-specific decisions made by a recent Panel (Eliesen 2014 ).
This overall perception is reinforced by:
• The NEB Act mandating the NEB's head office be located in Calgary, where many pipeline and other energy companies are headquartered.
(Until 1991, the NEB's head office was located in Ottawa.)
• The NEB Act requiring that permanent board members " . . . reside in, or within a reasonable commuting distance of, Calgary, Alberta or at such other place in Canada as the Governor in Council may approve (section 3(5) of the NEB Act)."
It is difficult to measure the existence or extent of regulatory capture, since it is subjective to evaluate whether an NEB decision is in the interest of regulatory effectiveness or because the regulator is captured by the regulated industry. In certain cases, the NEB's decisions or actions result in good regulatory outcomes for many affected stakeholders, including the regulated industry.
What is important about regulatory capture is not necessarily determining whether it exists but ensuring there are transparent processes in place to guard against its existence. As well, the federal government must play a role in preventing regulatory capture. Tools that can be helpful in avoiding regulatory capture include:
• Representing stakeholder interests at the staff and board levels. This could include staff and board members who have training or experience with landowner, Aboriginal, environmental, socioeconomic, economic, financial, engineering, safety, security and risk-assessment issues. For their part, the previous and current federal governments have addressed the lack of board diversity by hiring new members with an emphasis on skills or experiences that may not be currently represented (OECD 2013).
• Enabling the NEB to make decisions and recommendations that are in the public interest, with a policy framework reflective of that interest. To avoid regulatory capture, the policy framework, which is set by the federal government, must represent all aspects of the public interest.
• Ensuring the NEB has a coherent and transparent performance-management system. The expectations of regulatory performance must be applied consistently to all regulated companies. If regulatory capture existed, resulting in leniency toward regulated companies, it could translate into lower compliance and poorer regulatory performance (OECD 2013).
Recommendation 8
The federal government should examine whether it is necessary to mandate in legislation the location of the NEB's headquarters as well as the requirement for all permanent board members to reside in or near Calgary, Alberta. As well, the federal government should examine the opportunities and challenges with the NEB's headquarters located in Calgary, Alberta, ensuring that, where possible, the challenges associated with the location have been identified and addressed. For the NEB, this means ensuring that the processes supporting its three main functions are designed with transparency and inclusion as a priority. With respect to its adjudicative processes, the NEB has made substantial improvements in making its hearings more transparent and inclusive including:
Transparent and Inclusive Processes
• Developing and implementing a participant funding program;
• Providing a hearing process adviser to support potential participants with the application-toparticipate process, as well as to assist interveners and commenters with procedural information throughout a hearing process;
• Providing online webinars for interveners and commenters related to procedural steps such as writing motions, information responses, letters of comment and presenting evidence, among other things;
• Establishing a web page for each major proceeding with links on the NEB's home page;
• Providing a plain-language summary of its recommendations, where appropriate;
• Providing a written explanation of its recommendations and decisions (note, this has always been done); and
• Adapting its oral hearing proceedings to be culturally appropriate by including traditional Aboriginal ceremonies and providing for Aboriginal people to present evidence orally on traditional activities and knowledge, instead of in writing.
Still, criticisms related to the transparency of the NEB's adjudicative process remain. They include:
• The perception that evidence was not adequately tested in the review of the Trans Mountain Expansion Project, since oral cross-examination was not included in the proceeding and evidence, when based on science, was not peer reviewed (Quarmby, Lynne pers. comm.; Allan, Robyn, pers. comm.).
• The perception that approval of the Trans Mountain Expansion Project was not based on all the facts as there was a dispute over the science related to the fate and behaviour of spilled diluted bitumen (Quarmby, Lynne pers. comm.) . In this specific case, interveners Living Oceans Society and the Raincoast Conservation Alliance wanted to file new evidence approximately six months after the final deadline for evidence. The new evidence was a third-party draft report from the U.S. National Academy of Sciences on the fate and behaviour of spilled bitumen. In the end, the panel decided the value of including the new evidence did not outweigh the potential delay to the proceeding.
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• A claim that the analytical methods underpinning the need, economic feasibility and commercial impacts of the Trans Mountain Expansion Project were neither sufficiently robust nor comprehensive enough to support a positive recommendation (Allan, Robyn pers. comm.) . As well, one interviewee noted it was inappropriate to use proprietary economic models in evidence, as interveners could not transparently test the assumptions and risks underlying the models (Allan, Robyn pers. comm.).
Recommendation 9
When there is a dispute over evidence, the NEB should identify and implement alternative hearing tools to allow for a robust examination, ensuring that the evidence is fact based. Alternative hearing tools could include a public technical conference 13 See the NEB's decision on the motion with links to interveners' input: https://apps.neb-one.gc.ca/REGDOCS/File/ Download/2896929.
within the proceeding, hiring a third-party to review the evidence and present findings on the hearing record, or allowing for oral crossexamination on certain evidence or issues.
Recommendation 10
As part of its ongoing review of the information required for facilities applications in the Filing Manual, the NEB should engage interested stakeholders in a discussion and review of the methodology for the economic analyses required in a facilities application.
Recommendation 11
The NEB should allow evidence based on the use of proprietary models only if the risks and assumptions of the model can be verified either through direct evidence, through verification by an independent third party, or as otherwise directed by the NEB.
With respect to its regulatory role, the NEB has been extremely active lately, engaging Canadians on a range of matters such as safety and emergency management (NEB 2015a). Recently, the NEB committed to improving the transparency of emergency management programs and to creating more opportunities to engage with local authorities on these matters. Some of the issues in the recent NEB review of the Trans Mountain Expansion Project and in the Energy East Pipeline Project included the role and capacity of local authorities in responding to an incident on an NEB-regulated facility in their communities and the accessibility of NEB-regulated companies' emergency management program information.
The NEB has also recently started to publicly post inspection reports and non-compliances on its website and continues to share audit reports and corrective action plans. As well, it has initiated an online tool showing where incidents have occurred on NEB-regulated facilities in Canada.
Given the potential for an increase of pipeline development in more populated areas including in Aboriginal communities, it would be well-timed to initiate an ongoing mechanism to engage communities outside of a formal hearing process. The NEB should continue to be mindful of including interested stakeholders in discussions of regulatory initiatives where their rights or interests may be affected by a change.
Recommendation 12
The NEB should implement a mechanism for ongoing public engagement, with an initial focus on local and Aboriginal communities affected by NEB-regulated facilities, on the range of issues under its mandate.
One potential model is a network of external advisory committees established on a topical and/ or regional basis (Leggett, Sheila pers. comm.) . A representative from each advisory committee in the network would report to a chair's external advisory committee, providing ongoing input (Leggett, Sheila pers. comm.) . Another model is the multistakeholder advisory committee recently launched by the Alberta Energy Regulator (AER 2017).
Meanwhile, as noted, the NEB engages with regulated companies on compliance requirements throughout the life of a regulated asset. These interactions include inspections and audits, among other activities. Interviewees from large pipeline companies indicated the NEB is not clear on its compliance expectations. They felt that measuring effectiveness of a management system on a binary, compliance-versus-non-compliance basis was not valuable, as the audit findings would not reflect the management system's maturity level or philosophy of continual improvement.
Companies also stated the content of the NEB's audit protocol appears to change from audit to audit and from company to company, opening the door for the perception of different treatments among regulated companies. Lastly, companies stated the clarity of the audit process and application of the audit protocol varied by NEB auditor.
Recommendation 13
The NEB should engage regulated industry in its efforts to update/revise its audit protocols in order to address issues related to clarity and consistency of compliance. The NEB's audit program should reflect best practices in management system audits and include audit protocols focused on compliance instead of on management-system effectiveness. Lastly, the NEB's audit program should be aligned with the NEB's Departmental Results Framework.
Recommendation 14
The NEB should invest in further staff training and development with the goal of increasing the quality and consistency of its audit methodology. It should also ensure it has a sufficient number of trained auditors to carry out its audit workload in a timely manner.
Lastly, with respect to the NEB's advisory function to the minister on an as-requested basis, the mechanism for ministerial requests is unclear. As well, under the NEB Act, the chair can provide unsolicited feedback to the minister on policy-related issues that may arise through the NEB's proceedings or elsewhere, though it is unclear whether this information must or can be made public.
Recommendation 15
To increase the transparency of information exchanged between the NEB and the minister, ministerial requests for policy-related advice should be made public at the time of the request. Similarly, all advice initiated by the NEB should be made public at the time it is provided to the minister.
Within its advisory function, the NEB also prepares and publishes energy-market information, which is often relied on by applicants when preparing economic analyses to meet the NEB's filing requirements. Some of the interviewees for this Commentary indicated there could be a real or perceived conflict of interest if one NEB department prepares energy-market information for an application while board members rely, even partially, on the NEB's own information (Allan, Robyn pers. comm.; Oleniuk, Terri-Lee pers. comm.).
The interviewees raised a few related issues. First, does the NEB undertake a rigorous and transparent review of its methodology for preparing its energymarket reports? Secondly, within a hearing process, are there sufficient opportunities for interveners to test the evidence that relies on the NEB's energymarket reports. Lastly, what motivation would a panel have to disagree with an economic analysis partly based on the NEB' s own energy-market reports?
Recommendation 16
The federal government should examine whether a conflict of interest exists between the NEB's adjudicative and advisory roles. If no conflict is found, and the NEB retains both roles, the NEB should review its methodology for energy-market reports to ensure there is sufficient opportunity for interested stakeholders to test and provide input into the methodology.
Performance Management and Adaptability
An effective and efficient regulator discharges 14 See https://www.tbs-sct.gc.ca/pol/doc-eng.aspx?id=31300. its tasks in a clear and transparent manner, by setting objectives, achieving outcomes, measuring performance and learning lessons (Baldwin 2015; Boothe 2013; Coglianese 2015; OECD 2008; OECD 2013; OECD 2014) . Given the complexity of regulation and the public's increasing scrutiny of energy regulation, measuring performance is critical (Moynihan 2015; Quarshie, Elizabeth, pers. comm.) . An effective and efficient regulator must be able to articulate what it does, how it does it and what it has achieved in order to demonstrate accountability, to identify where improvements could be made and to rationalize increased budgetary spending to support improvements (Moynihan 2015) . As well, an effective and efficient regulator can avoid regulatory capture by transparently declaring the outcomes that all regulated players are expected to reach, the indicators by which they will be measured, as well as publicly sharing the results of its performance evaluations (OECD 2013).
The Treasury Board has a new Policy on Results which defines requirements for federal bodies such as the NEB to implement a performancemanagement system, called a Department Results Framework.
14 Prior to this new policy, introduced in 2016, the NEB had various aspects of a performance-management framework in place. However, there was little logic linking the NEB's activities with its desired regulatory outcomes or in measuring how effective its activities were in achieving these outcomes. While the NEB is working to comply with the Treasury Board's Policy on Results, absent a coherent performancemanagement framework, it is missing an opportunity to tell the story of its effectiveness, potentially strengthening its credibility with stakeholders.
An effective regulator is also one that evaluates its performance on a regular basis, identifies and implements improvements, and adapts to changing circumstances (Boothe 2013; Coglianese 2015; OECD 2014) . The NEB uses the term "evaluation" in a variety of contexts, including when it refers to "audit/evaluations" of regulated companies' programs, as well as in reference to evaluations of its own programs. To date, it appears the NEB has undertaken only one formal evaluation of its performance, which was an evaluation of the Participant Funding Program , released in early 2016.
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Recommendation 17
Given that the NEB is developing a Departmental Results Framework, it has an opportunity to publicly share information on the logic of its performance-management framework including, for example, information linking the NEB's outcomes, targets, indicators and activities. Therefore, the NEB on an annual basis should publicly share its plan to evaluate programs.
Recommendation 18
The NEB should establish an independent body to evaluate its Departmental Results Framework to ensure neutrality in accordance with the Treasury Board Policy on Results. (One model for an independent evaluation function is that used by international financial institutions such as the Asian Development Bank or Inter-American Development Bank.)
Recommendation 19
The NEB should continue to publicly share the results of its formal evaluations, highlighting what specific improvements it will undertake.
Capacity
In order to attract and retain qualified and motivated employees, an effective and efficient regulator must have sufficient capacity to undertake its work (OECD 2008) . As Coglianese (2015) notes, an excellent regulator demonstrates stellar competence by using its resources to maximize public value. It does this by ensuring its employees are highly skilled, have access to regular training, are sensitive to the varying cultures of the communities and individuals with whom they interact and are compensated at a level competitive with the regulated industry (Coglianese 2015) .
The NEB has faced ongoing challenges to recruit and retain employees in certain job families (Office of the Auditor General 2015). As new pipelines are approved and new regulatory requirements are introduced (e.g., the new Pipeline Safety Act), the NEB's workload will increase in step to ensure compliance throughout the regulatory lifecycle. Based on its ongoing analyses of its human resources capacity, the NEB has identified an ongoing need for specialists in areas such as pipeline integrity management, safety management systems, emergency response, and environmental and regulatory compliance (Office of the Auditor General 2015). In particular, the NEB has faced ongoing challenges to attract and to retain employees in the areas of safety and engineering because it competes with the regulated industry for the same people (Office of the Auditor General 2015). These ongoing challenges, if unmet, could undermine the NEB's ability to carry out compliance-verification activities and to achieve its regulatory outcomes.
The NEB has the ability to hire consultants to fill any capacity gaps it may have on a short-term basis. While it evaluates proposals from consultants on the basis of "best overall value," the bidder with the "lowest firm, all-inclusive per-diem rate" will receive the most points in the NEB's bid evaluation process (NEB 2017) . While it is important to consider the cost effectiveness of bids, the lowestcost bidder might not be the most qualified. Based on this evaluation methodology, potential bidders may choose not to bid and instead seek more lucrative contracts elsewhere.
Recommendation 20
The federal government, with the cooperation of Treasury Board, should identify and remove all impediments to the NEB's hiring and contracting requirements so as to attract the most appropriate candidates for technical roles, as well as consultants for short-term contracts. Although cost must be a factor in selecting employees and contractors, it should not be a barrier to attracting and retaining experienced people.
Enabling Factors
An effective and efficient regulator may undertake many of its functions independently of the political arm of the government. However, it does not operate in a vacuum. A regulator could possess all the previously described attributes of regulatory effectiveness and efficiency and still not be effective, if certain factors outside of its control are missing.
For the NEB, two of those missing factors that hinder its ability to carry out its duties effectively and efficiently include:
• An integrated Canadian energy policy framework in which to make project-specific decisions that are said to be in the public interest (IEA 2015) ; and
• A consistent and legally sound process in which the Crown meets its constitutional duty to consult with Aboriginal people when that duty is triggered.
With respect to the former, the NEB makes adjudicative decisions/recommendations that are said to be in the public interest (Parliament of Canada 2016). In its Reasons for Decisions or recommendations to cabinet, the NEB typically outlines its "present and future public convenience and necessity test" and provides a rationale for its recommendation "in the overall Canadian public interest (NEB 2016b) ." The challenges with the NEB's definition of the public interest and recommendation process are:
• The definition is vague and lacks reference to a policy framework that defines the direction and priorities for Canadian energy development. As a result, NEB decisions on a project-specific basis become the default policy direction for the aspects of energy development within its mandate.
• The only tool the NEB has to gauge the public interest in its proceedings is the evidence before it for a specific project. It has no other mechanism to measure the public interest or the change in the public interest "as society's values and preference evolve over time" within a specific proceeding or on an ongoing basis.
• The NEB does not actively recruit participants into its hearing processes. It facilitates the application process for potential participants with the criterion participants must meet, as set out in the NEB Act. Very often, participants in NEB reviews want to discuss policy-level issues that are outside of the NEB's mandate and scope of the review (Watson 2016) . They become frustrated because they feel the NEB is inflexible and cannot accommodate policy discussions. Since there is no other forum in which the public can provide feedback to the federal government on policy issues such as climate change, greenhouse gas emissions from upstream/ downstream energy development and cumulative effects, these issues arise at NEB project-specific reviews.
The NEB was born out of the 1956 Great Pipeline Debate and two subsequent federal royal commissions when the question was, "Which pipeline development would be in the public interest?" not, "Would any pipeline development be in the public interest? (Savage 2016) ."
16 At the time, it was generally accepted that energy development was a good thing and that pipelines were needed. Fast forward to 2017 -the federal government has aspirations for a radical transformation of Canadian energy systems by 2030-2050, transitioning to a clean energy economy and meeting Canada's greenhouse gas emissions reduction targets set at the 2015 United Nations Climate Change Conference, COP21 . These aspirations are at odds with the current context in which energy decisionmaking takes place because there is no coherent energy policy framework in which to guide project-specific decisions.
Building a Canadian energy strategy and engaging the public in this dialogue is a huge task. Still, Canada appears to be moving toward creating such a strategy (Council of the Federation 2015; IEA 2015; Government of Canada 2016b). An effort in 2015 by the provinces kick-started the dialogue, although the federal government was largely absent from these discussions (Council of the Federation 2015). Most recently, Canada's First Ministers announced details of a Pan-Canadian Framework on Clean Growth and Climate Change that focuses on the links among greenhouse gas emissions, climate change and energy use. However, this most recent policy announcement is still a long way from providing policy direction that defines the direction and priorities for Canadian energy development It will take time, money, human resources and creativity to determine how best to engage a heterogeneous public on a range of issues related to energy development overlapping with Aboriginal rights and interests, climate change, transportation (including alternative methods of transporting hydrocarbons), urban planning, taxation and trade policy, just to name a few. A dialogue will not guarantee that everyone will be happy with the outcome. However, the benefits could be significant and are relevant to the current Expert Panel Review of NEB Modernization.
With a credible, publicly supported national energy strategy, the NEB's project-specific decisions (see Recommendation 1) would likely have more credibility because they would be made within a policy framework reflective of the public's interests. As a result, projects that are deemed to fit within this policy framework could proceed. Understanding what types of energy development projects are acceptable within the policy framework provides a clear signal to industry and investors that there are opportunities to bankroll Canada's energy sector.
Recommendation 21
The federal government, through the minister of natural resources, should continue the public dialogue about an integrated Canadian energy strategy it started with the Pan-Canadian Framework on Clean Growth and Climate Change. The outcome would be a transparent energy policy framework, providing the foundation on which the NEB and other energy regulators could make decisions.
Although the minister is in the best position to decide how to engage stakeholders, one mechanism of engagement could involve establishing working groups across Canada to engage in a constructive dialogue, expanding on a recommendation in Eyford (2015; pages 42-43) and the mechanism used in the development of the framework. Representatives in these working groups could include, for example, Aboriginal leaders, federal and provincial representatives, representatives from local authorities, landowners and industry.
With respect to the Crown's duty to consult, the federal government relies on the NEB's hearing process to the extent possible to discharge its legal duty to consult potentially affected Aboriginal people (Government of Canada 2016a; NEB 2016b Office (MPMO) is the federal body tasked with coordinating various federal agencies' participation in NEB reviews for major projects. The NEB, however, makes many decisions unrelated to major projects that could affect potential or established Aboriginal and treaty rights and which trigger the Crown's duty to consult. In these cases, the Crown is absent from the process as the NEB does not act as the Crown. In these cases, who is the Crown and how is its duty to consult met? These questions are the subject of two court cases currently before the Supreme Court of Canada.
17 While the outcome of these cases will likely provide some clarity about the role of the NEB and the NEB's process with respect to the Crown's duty to consult, there would still be uncertainty about the NEB's process and decisions when the Crown is not present Meanwhile, the courts have no issue quashing cabinet decisions on NEB projects where they found the Crown had failed in its duty to consult (Federal Court of Appeal 2016) . This level of procedural and legal uncertainty may prove difficult for regulated companies and investors to manage and seems contrary to the spirit of governmentAboriginal reconciliation.
Recommendation 22
While waiting for clarity from the Supreme Court of Canada, the federal government should provide clarity about the roles and process to support the Crown's duty to consult for NEB processes when the MPMO is not involved.
To follow up on the issue of legislated timelines for the NEB's review process discussed earlier in this paper (see Independence), the MPMO carries out certain consultation activities after the NEB releases its recommendation report. The legislated timeline between the NEB's recommendation and cabinet's decision is three months, though cabinet can extend this timeline. In practice, the cabinet timeline was extended to seven months for the Trans Mountain Expansion Project and to six months for the Energy East Pipeline Project to allow the Crown more time to consult with Aboriginal communities and people (Natural Resources Canada 2016).
Recommendation 23
In conjunction with Recommendation 2, the federal government should remove legislated time limits to carrying out its duty to consult Aboriginal peoples by removing the mandatory time limit in the NEB Act for cabinet to review NEB recommendations and make a decision, while still respecting the efficient use of time and resources in the regulatoryreview process.
Conclusions
The answer to the question "Is the NEB broken?" is, "It depends on how you see the situation." For the interviewees of this Commentary, opinions varied widely about whether the NEB is fatally flawed or whether it needs to undertake a few improvements. What was commonly acknowledged, though, is that change in energy regulation and decisionmaking needs to happen. 18 The Terms of Reference for NEB Modernization: Expert Panel state: "In addition to Natural Resources Canada's efforts to modernize the NEB, Environment and Climate Change Canada is working to review environmental assessment processes under the Canadian Environmental Assessment Act, 2012. Also, the Departments of Fisheries, Oceans and the Canadian Coast Guard and Transport are working together to review changes to the Fisheries Act and Navigable Waters Protection Act, restore lost protections, and incorporate modern safeguards. In preparing for and undertaking the review, the Panel shall take into account the activities associated with the other mandated reviews, with the objective of sharing information received during the respective reviews, where relevant, and coordinating review activities, to the extent possible." (Government of Canada 2016c).
It is in the shared interest of all Canadians to have trust in institutions whose decisions will shape the next steps in Canada's energy future (Cleland et al. 2016) . The work of a regulator such as the NEB is difficult, complex and often thankless. Effective and efficient regulatory institutions are a necessary part of a functioning democracy. While regulators are not elected officials, they do the work delegated to them by elected politicians. Ideally, a policy framework should guide their decisions.
Lastly, it is important for the federal government to consider the outcomes of the simultaneous federal reviews to support the broader goal of improving the effectiveness and efficiency of federal energy regulation in Canada. 18 This goal cannot be met by considering the outcome of each review in isolation, potentially creating duplication or overlap of regulatory processes and mandates.
